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Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
445 12th Street, SW
Washington, DC 20554

EX PARTE OR LATE FILED

Re: Notice o(Ex Parte Communications-

WC Docket No. 07-245 ("Pole Attachment Proceeding");
GN Docket No. 09-29 ("Rural Broadband Stratefll' Proceeding");
GN Docket No. 09-51 ("National Broadband Plan Proceeding"); and
WC Docket No. 09-154 ("Vo1P Pole Attachment Rate Proceeding")

Dear Ms. Dortch:

Please accept this letter. filed pursuant to Section 1.1206 of the Commission's Rules, as notice
that on May 6, 2010. the following representatives met with Commissioner Robert M. McDowell and
Christine Kurth. his Policy Director and Wireline Counsel, to discuss serious concerns of the electric
utility industry regarding the Commission's handling of certain pole attachment matters:

Scott Freeburn of Progress Energy

H. Russell Frisby, Jr. of Stinson Morrison Hecker LLP, on behalf of the Edison Electric
Institute (EEl)

Raymond Kowalski of Eckert Seamans Cherin & Mellott, LLC, on behalf of Ameren Service
Company and Dominion Virginia Power

Eric Langley of Balch & Bingham LLP, on behalf of Florida Power & Light Company, Oncor
Electric Delivery Company, Progress Energy Florida, Inc. and Tampa Electric Company

Thomas Magee of Keller and Heckman, LLP, on behalf ofthe Coalition o/Concerned Utilities
(Allegheny Power, Baltimore Gas and Electric Co., Dayton Power and Light Co., FirstEnergy
Corp., Kansas City Power and Light. National Grid, NSTAR and PPL Electric Utilities)

Washington, D.C. Brussels San Francisco

w\\,'\\'.khla\\,'.com

Shanghai
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Eric O'Brien of Tampa Electric Company

Scott Stone of Hunton & Williams LLP, on behalf of American Electric Power, Duke Energy,
Entergy, Progress Energy and Southern Company

At the meeting, we explained that the Pole Attachment NPRM is two and one-half years old,
was issued by the previous administration and contained only one actual proposal: to set a Broadband
attachment rate somewhere between the cable and telecom rates (which, in our view, is prohibited by
the statute).

We explained that the Broadband Plan was heavily biased in favor of attaching entities and
ignored electric utility concerns. We noted that the Broadband Notice ofInquiry contained only one
slanted sentence regarding pole attachments, asking the extent to which they "impede" the deployment
of Broadband. We noted that the pole attachment section of the Broadband Plan is completely one
sided in favor of attaching entities, almost completely ignoring the voluminous electric utility
comments and ex parte meetings. As evidence, we distributed the Infrastructure Chapter (Chapter 6)
of the Broadband Plan, highlighting in blue the 37 attacher filings that were cited, and in yellow the
two electric utility filings cited (see attached).

We argued that the pole attachment record to date is obviously biased and inadequate for a
decision on the numerous and complex maintenance, operational, safety and reliability issues affecting
electric utilities (e.g., mandatory wireless pole top attachments, "shot clocks" for make-ready,
mandating boxing and extension artns), all areas in which the FCC has no particular expertise. We
explained that the FCC, ifit intends to issue such rules at all, should do so only after proposing specific
rules upon which all stakeholders have the opportunity to comment (something which has not yet
happened). We explained how boxing and extension artnS, like other operational issues raised by
attaching entities, implicate serious reliability and safety concerns that should be left to the discretion
of utilities and the states. To illustrate our points, we distributed the attached photographs of
unauthorized boxing and extension artns.

We pointed out that the Commission lacks the statutory authority to mandate boxing and
extensIon artns as a means to expand pole capacity, or to mandate any other practice that would
adversely impact utility safety and reliability.

In light of statutory questions regarding the Commission's jurisdiction in this area, and because
the pole attachment record in these proceedings is stale, unfocused and biased, we urged the
Commission to delay any decision in the Pole Attachment proceeding until a better understanding of
these complex issues could be developed through workshops, more focused comments, and actual
visits by FCC Staff to electric utility pole distribution systems.
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Please feel free to contact the undersigned if you have any questions or require any additional
infonnation.

Thomas B. Magee

Attachments

cc: (By elcctronic distribution and U.S. Mail)

The Honorable Julius Genachowski, Chainnan
The Honorable Michael J. Copps, Commissioner
The Honorable Mignon Clyburn, Commissioner
The Honorable Robert M. McDowell, Commissioner
The Honorable Meredith Attwell Baker, Commissioner

cc (cont'd): (By electronic distribution and U.S. Mail)

Blair Levin
Priya Aiyar
Jennifer Schneider
Angela Kronenberg
Christine Kurth
Christi Shewman
William Dever
Ian Dillner
Sharon Gillett
Rebekah Goodheart
Thomas Koutsky
Albert Lewis
Marcus Maher
Jeremy Miller
Jenni fer Prime
Jonathan Reel
Marvin Sacks
Nick Sinai
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INFRASTRUCTURE
CHAPTER 6
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~:u) i ;\S \Vli<1 : LS\ !'\jL TV\iC)i<KS 1,1\[ P!",! EH ,CLY ()VVf\V Sf'i- c~ fc':U~vt wireless and wired networks rely

on cables and conduits attached to public roads, bridges, poles and tunnels. Securing rights

to this Infrastructure is often a difficult and time-consuming process that discourages private

investment. Because of permitting and zoning rules, government often has a significant role in

network construction. Government also regulates how broadband providers can use eXisting

private infrastructure like utility poles and conduits. Many state and local governments have

taken steps to encourage and facilitate fiber conduit deployment as part of public works proj

ects like road construction. Similarly, in November 2009, the Federal Communications Com

mission (FCC) established timelines for states and localities to process permit requests to

build and locate wireless equipment on towers.'

\Vhill' these are positive sleps, more can and should bL' donl'.

Federal, state and local governments should do two things to

reduce the costs incurred by privatc industry when using public

infrastflH.ture. First, government shoulc1lakt' ~leps to improve
ulilizalion ofexisling infrastructure to cnsu rC that network provi.d

ers have easier access to poles, conduits, ducts and rights-or-way.

Second, the federal gnvcrnment should fostcr further infrastruc

ture deployment by facilitatin~ the placement of communications

infraRtructure on fcderally mana~cd property and cnactin~"di~

once" lehiislation. These hvo actions can improve the business case
for deploying and up~radin~broadband network infrastructure

and facilitate competitive l>ntry.

RECOMMENDATIONS
Improving utilization of infrastructure
)- The FCC sbnuld es~abJish rental rates for pole attachments

that arc as [n",· and close to uniform as possiblf', consistent

\.,dth Sl>('tiol1 ~:2-1- (If the Communicatiol1sAct o£1934, as
amended, to prOlllote broadband deployment.

)- The FCC should implement rules that will lower th(' cost of

the pole attachment "make-ready" process.

)- The FCC .;hould l'stablish a curnprd1emii\'t, time/inte! fur each

step of the Sedion 2~4 access PI"Ol'l'~S and reform the pro

cess for re~olving di~pllh's regarding infra::;tru<..'turt' ill'Ct'SS.

)- Tht.· FCC should improve the culledioll <lntl ,n'ailabilityof

i nformalion regarding the locaLion am! availability uf {lolL'S,

ducts, conduiLs and rights-of-way.

)- Congress should l'onsid('r amending SccllOn 224 ol'lhc Act

to establisb a harmonized access policy fo]' all poles, ducts,

conduits and ri.l!hts-nf-way.

)- The FCC should establish ajoint task force with state,

Tribal and local policymakers to traft guidelines for rates,

terms and l.'ond itio ns for access 10 public rights-oF-way.

Maximizing impact of federal resources
)- The U.S. Departmcnt ofTnmsportation (DOT) should

make federal fi nancj ng: of hi.~hway, road and bridge projects

contingent on states and localities allowingjoint deploy
ment of conduits by qualified parties.

)- Congress shou Id consider enacting "dig" once" 1eg:islatiofl

applying to all future federally funded projects along rights

of-way (including sewers, power transmission facilities. rail.

pipelines, bridges, tunnels and roads).

)- Congress sbould consider expressly authorizing federal

agencies to ~ct the fees for access to federal rights-Df-way
Illl.a management and cost recovery ba~is.

)- Thc' Executive Branch should develop one or more master
cuntracts tu expedite the placement ofwirel('ss towers on

federal gm'ernment property and buildings.

(l.1 IMPROVING
UTILIZATION OF
INFHASTRUC'rUHI~

The cost oj" deploying a broadband nel\vork dcpt:nds ~ig

nificantly on the C()st~ that service providers incur to access

conduits, duels, poles "Bel rights-or-way on public and private

lands:l Collectively, tll<.' CX!-lens(' of ohtaining permits "nd leas
in~ pole attachments Hnd ri~hts-of-"vaycan umounl to 20,/;' of
thl;' cost of fiber o!-lti(· deployment.·1
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These cost,; C,ln be reduced directly hy cutting fees. The

costs can also be lowered indirectly by expedj tin~ processes

and decrcasin~ the risks and complexities that companies face

as they deploy broadband network infrastructure.

The FCC has already begun to take importan t steps in this

direction with policies that will speed the deployment of wire

less equipment all towers. vVith regard lo other infrastructure

such as utility poles, the FCC has authori ty to improve the

deployment process and should use that au thority. Lowcring

the costs of infrastructure access involves every level of govern

menl'; active consultation among all levels of government will

be needed to put in place pro-deployment policies sHch ,1S joint

trenching, condui t construction and p1<lcemenl ofhroadhand

facilities (111 public property.

RECOMMENDATION 6.1: The FCC should estahlish rcntal

rates f01" pole attachments thal are as low and dose to uniform

as possible, consistent with Section 224 of the Conunullica

tions Aet ofl934, to promote broadband deployment.

As Exhibit (l-A sho\\"s. the rental rates paid by eOllJIII UJ11ca

tions companies to altaeh lo a utiLl)' pole ";uy widely-from

approximat'ely $7 per foot pcr year for cable operators to S10

per foot per year for competitive telecommunications compa

nies lo more than $20 per foot per year for some ineu I11bent

local exchange carriers (fLECs)4 The impact of these rates

can be particlilarly aeute in rural an'as, where there r,~'ten are

more poles per mile than househn!Js.s In a rural area with IS

households per linear mi Ie, data suggest that the cost of pole

8ttacbments to serve a broadband custumer can range frolll

$'k54 per ll10nth per household passed (if cable rat's are used)

to S12.96 (ifTT.F.C ratrs arc used). Uthe lower rates Wl'rc ap-

pi ied, and if the cost differential :,1 exce;, (I' $8 [I"r month \\-ere

passed on to consumers. the typical mOl1tldy ;11'(CC o{broad

band for some rural consumers could fall mil teria]]y." That

could have the added effect of generating an increase-possibly

a significant increase-in rural broadband adoption.

Different rates for virtually the same resourcc (spacc 0)1

a pole), based solely on the regulatory classification of the
attachi ng provider, largely resul t from rate formubs estab

lished by Congress and the FCC uncler Section 2~4 of the

Conullunlcatjons Act of 1934, as aml.'lIdl;d (""the Act")." The

rate structllre is so arcane that, since the 11)<)6 amendments

to Section 224, there has been near-conslanlliLigatioTl abOllt

til<:' applicability of "cable" or "telecommunications" J'<\tes to

bruadband, voice uver Internet protocol and wireless services."

To support the goal of broadband d(:'ploYlm~nl,rates for

pole attachments should be as low and ;\5 close to uniform as

possible, The rate formula for cHble prOViders "niculated in

Section 224(cll has been in place for :)1 years <mel is 'just and

reasonable" and fully compensalory tor ul iii lies. IfJ Through .1

ruJcm"king, lhc FCC should revisil lis application of the tele

communications carrier rate formula lo yicld rates as close as

possible to the cable rate in a way that is (;ou~istent with tll\" !\ct.

Applyi ng different rates based on whether the attachcr is

classified as a "cable" 01' a "telccommunieations" company

distorts attachers' deployment decisiom. This is especially

true,vith regard to integrated. voice, video and data networks.

This uncertainty may be deterri":.', broadband providers that

pay lower pole rates from l'x(cndlng their networks or adding

capabilities (such as high-capacity links to wIreless to\vers), By

---------_.~--_.-----------------------------------

Average poJe "ttacP1ment rates

Dollars per foot of pole space per year

90

Cable

• Telco;
.ILEC I

4515

Pole attachment operoting
expenditure/subscribing household

Dollars per foot of pole space per year

$13 -----.-.-----

12

11

10

9

8
7
6

5

4

3 I

2 i
1 ,
o I..

$2010

7

o

ILEe

TeICo_,o

I

Cable

t;xhihit (,..•'l:

Annual Pole Rales

Vilry Considerably by

Provide'!" 7:vpw-

Households per plant/mile



expandin~ networks and capahilities, these pmviders riRk hav
ing a higher pole rental fee apply to their entire network. ll

FCC rule~ that move toward low rates that arc as uniform

as possible across servin' provider~ would help remove many

of these distortions. This approach would also greatly reduce
complexity and risk for those deploying bruadband.

RECOMMENDATION 6.2: The FCC should implement rules
thal will lower the cost of the pole atta.chment "make

ready" process"

Rearranging cxisting pole attachmt'nts or installing HCW

poles~aprocess referred to as "mHke-ready"work~can hI:' <l sig~

nificant :,OUITC of cost and delay ill bUilding broadband networks.

Fibl:'l'~pt, a broadband pnwidt'l" that has deployed 3,000 miles of

filwr in \Vest Virginia, strlt.eS that "the most significant obstacle to

tilt, dt'ployment offibpl' transport is FiberNet's in<lbility to obtain
access to pole attachments in a Hmelymanner."I:O

Make-t'eady work frequently invulvt's moving wires or other
eqllipmellt ;l.ltaehed to a pole to ensurp proper spacing betwccn

equipment and cl)mpliance with P1ectric and safety codes. The

make-ready process requires not only coordination hct\vcen
the utility that owns th~ Doh.. and a prospcetiv~ broadband

provider, bu t also the eoopel"J lion of communications firms

lhat havc already attached tn the pole. Each al Laching party
is generally responsihle for moving its wires and equipment.

meaning that multiple visits to the same pole may he required

simpl~T to attach a new wire.

Reform of this inefficient process presents significant

opportunities for savings. FiberNL't commented that its make
rcad.v charges for several fiber ru ns in West Virginia averaged

S4,200 per mile and took ]82 days to complete/J but the

comp;my estimates that these costs should instead have aver~

agcd $1.000 per mile.l.j. Anotber providt;>T, Fibci'tech. states that
1he make-ready process averages 89 days in c.onnecticut and

WO days in ~ew York, where state commissions regulate tIlt'

process directly.':'

Vcb.ys can also result from existing attachers' action (or

in,\Ctioll) to move equipment to <lccoltunodatc a new attacher.
potenti"dly a competitor. lt

• A.s a result, reform must address the

uhligatiolls of existing attachers as well as tilt' polt' owner.

An evaluation of bt'st practices at the ~trtte and loeallev

vis l'('\'t'als ampk opportunities to managt' thi:- process more
j·!llcienlly. Yet, absent regulation, pole owners :md l:'xi;.;ting

~ltLad)Cl's h<'l"ve fcw incentiv('s lo dwngc theit' behavior.
To ltl\"·(,\, the cost of the make-rendy proces:; and speed it up,

the FCC shuuld. Lhrough rulemaking:

> Estahlish a schedule of charges for the most common

c<ltegories of work (SliCh as engineerin/Z <:l."scssmcnts and
pole construction).

> Codify the requirement Ihat gives altachers the right to usc

space- and cnst-savin~ techniques such as boxing or l'xten
sion arms where practical and in a way that is consistent
with pole owners' usc of those techniques. l !

> Allow prospective attadlt'rs to use independent, utility
approved and certified contractors to perform all engineer

ing assessments and comInunieations make-ready work. as
well as independent surveys, under the joint direction and

supervision of the poll' owner and the new attaeher. ls

> Ensure that existing attaehers take action within a specified

period (such as :30 days) to accommodate a new attacher.

This can hc accomplished through measurcs such as man

daton'" timelines and rules that would allow the pole owner
or new attaeher to move existing communications attaeh

nlt'nts if the hnwline is not met.

> Link the payment schedule for make-n'ady work to the

actual pel'formanct' of that work. rather than requiring ..ill

payment lip front.

These cost-saving' stcps can have an immediate impacl OIl

driving fibl'T deeper into networks, which will advnnce the dc

ployment of both wireline and wireless broadband scn'ices.

RECOMMENDATION 6.3: The FCC should establish a com

pL"ehensive timelint' for each step of the Section 224 access
process and reform the process for resolving disputes

regarding infrastructure access,

Therc are no federal regulations addressing the duratioll of

the t'ntire process for ohtaining <wccss to poles, ducb, conduit

and ri~hts-of-way.While the FCC in the past has reeo~nizl:'d

that '·time is critical in establishing the rate, terms and con

ditions for attaching," current FCC rules only require that a

utility provide a response to an application within 4S days.I"

The FCC does not have any deadlines f01" subsequent steps in
the process, which can dr<lg on for InfJT1ths ifnnt years.::" This

causes delays in the deployment ofbroJdband to comll111nitics

and <:In('hor institutions.21

Several8tates, including Connecticut and :\ew York, h<lve

established firm timelines fill' the entire pt'Ocess. frollllhc day
that a prospective attacher files an application, to the issuance

()f a permit indicating that <lll make-rt'ady work has bel:'n com
pleted.';:! Timelines speed the process cons[der<-lbly in states

""here they baw been implemcntpd.:::1 thus facilitating the

deployment of uroadb<.md.

The FCC should establish a federal timclinl.' that CO'Vl'\'S
each step of the- pole attachment proce-S5, from application to

iSSll<-\nCe oUhe final permit. The fedcLrallimelinc shnuld be

imp\<>lnented through a rlllemaking and bt' comprehensive and

applicable \0 all forms ofeommllnicatinns attachments.:!4 In

addition, the FCC should establish a timcline for the process of

certifying wirel t':"iS equipment for attach mcnt.2li
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The FCC also should institute a hetter process for resolving
access disputes. For large broadband network builds, the pole
attachment process is highly fragmented and often involves

dozens of utilities, cable providers and te lecommunications

providers in multiple jurisdictions. Yet there is no established
process for the timely resolution of disputes>~L

The FCC has the authority to enforce its pole attachment
rules, hut today it generally attempts to informally resolve
attachment dispntes through mediation. This process has

significant flaws. Under the current system of case-by-case

adjudication, the attachcr always bears the burden of bring
ing a formal cOlllplaint.~:;The formal dispute rules also do not

provide for compensation dating from the time of the injury,.so

attachen; have minim<ll incentivt-' tu initi<lte costly formal polt'

attachment cases that may Jingl'l' fot' yeats.

Al~o, beciluse tim!:' is oftl:'n oftht' eSSl:'nt:e during the make
ready process, methods for resolving disputes over application
ofinllividual safely and engineering standard~may be neces

sary. Informal local prucedures and mcdiation may sometimes

result in satisfactory settlements, buL they do not create prec
eden Ls for what consti lutes a "jns Land reasonable" practice

under Section 224 of the Act.

In revising its dispute resolution policies. the FCC should con

sider approache."i that not only speed the process hut also provide

future guidelines for thc industI)'.lnstitutional changes, such as

the creation ofspecialized fora amI processes for attachment dis~

putes. and process chal1~es, such as target deadline~ for resolution,

could expedite dispute relwlution and serve the overarching ~oal

oflmvel"ing costs and promoting rapid broadband deployment.
The FCC also could use its authority under S~l'tion224 to require

utilities to post standards and adopt procedures tor resolving

safety and engineering disagreements and encourage appropri

ate state procCl'ses for resolving such di~plltes.Finally, awarding
compensatiDTl that dates from the denial ofaccess could stimulate
s\vifter re::;olution of disputes.

RECOMMENDATION 6.4: The FCC should improve the eollee

tion and availability ofinformation regal'ding the location and

availability ofpoles, ducts, conduits and rights-of-way.
Thl:'rc are hundrl'<!s ofprivatl:' and publil: PHI itlt'~ that llwn and

control :lcces~ to t:w!cs, ducts, conduits anti rights-of-way. and

an l:'ven f!rt'ater number ofparties that use that infrastructurl:'.

Accurate infonn'ition :ibout pole ownl:'r.s and :-lttachments is criti

cal ifth('t'c is lo hc a timely <lml dTicicnl process ['or accessing and
utilizing this important infrastrueturl'.~11The l<l'C should l:'IlStlrt'

thal atl:Khcl'S and pole owner~ have the data they need to lower

costs and accelerate the buildollt of broadband networks.

Consistent with its currentjurisdielion unde]' Section 224,

the FCC should ensure that information about utility poles

and conduits is up-to-date, readily acccssihie and secure, and

that the costs and responsibili ty 0 f elll lectini!: and main taininl{
data are shared equitably by owners and users of these vital
resources, For example, data could be collected systematically

as in Germany. which is mapping fiber, ducts and conduits and

is planning to coordinate thcse data with information about
public works and infrastructure projeets. 2

'! Existing industry
efforts to collect and coordinate data could be expanded ,'1nd
made more robust.'o In addition, the participation of all pole

owners suhject to Section 224 and <lttaching parties in any such

database effort could be regulated and streamlined. These da

tabases ::;hould be easily searchable, identify the owner of each
pole and should contain up-to-date records of attachments
and make-ready work that has been performed. For conduits

and ducts, any databasp should nott' whpther then> is span'

available. Whichever methods arc w;;ed, data Inust be regularly

upuatpu. securl:' and accessiblp in order to further the FCC's
efforts tu l'nsurc that hroadhand providers have efficient access
to es~ellti;:d infrastructure information.

RECOMMENDATION 6.5: Congress should consider umend

in~ Section 224 of the Act to establish a harmonized access
policy for all poles, duets, conduits and l"ights-of~way.

Even if the FCC implemcntcd all of the recommendations

related to its Section 224 authority. additional step:-; would

he needed to cstahlish a comprehensive national broadhand
infrastructure pnlicy..As previously discussed, without statutOly

change, the convoluted rate structure for cable and telecom~

munications provider::; will per:-ist. Moreover, due to exemptions

""Titten into Section 224. a reformed FCC regime would apply to
only 49 million of the nation's l:~4 million polcs.:Jl III particular,

the statute does not apply in states that adopt their own system

of regulation and exempts poles owned by cu-operatives, munici~

palities and n0I1-11tilities.:I~

The nation needs a coherent and uniform policy for
broadband access to privately owned physical infrastructure.
Congress Sh(lllid consider amending or repl:lcing Section 224

with a harmonized and simple polic~' that establishes mini

Jnum standards throughollt thl' nation-although statl's should
remain free to enforce stamJanls that are not inconsistent with
fpdt'ral hi\\'. The new .statutury framework could providp that:

> All twit's, duel!" conduits and rights-of-wHY bt· .subject to

a regulatory n'~imt' addressing <l minimum St't of niteri<l

establislwd by fctkralla\v.

> All ht'Oadband servit:c providers, \-"helher wholesale or
retail. have the right to access pok atladnnents, duct~,

conduit and righ ts-of-way ba~cd on rcasonahlC' rales, lerms

and conditions.
> Infr~SLruclur(' access be provided within standard Lill1clincs

established by the FCC, and that the FCC h;JS the authority

to award dama~es ror non-compliance.



> The r~CC has the authority to compile and update a com

prehemiw database of physicnl infrastructure assets.

RECOMMENDATiON 6.6: The FCC should establish ajoint

task fo,"ce with state, T,"ihal and local policymakcrs to craft

guidelines for rates, terms and conditions for access to
public rights-of-way.

Bec<luse local, state, Tribal and federal governments control

"lccess to important rights-of-way and facilities, a comprehen

sive broadband infrastructure policy necessarily requires a

coordinated effort among alllevcls of government.

There is wiele diversity mnong state <Iud local policies

regarding access to and payment for accessing puhlic rights

of-way. Many jurisdictiol1s ch<Jrgt:' a simple rental ft'e. Other

jurisdictiuns usc other compensation schemes, including

per-foot n-'ntals, one-time pa!'mt-'nts, in-kind payments (such

as service to public institutions or contrihutions of fiber to city

lelecommunie,-ltions departnlt'l1ts) anel assessments against

general revenues.:r : SO!llC jurisdictions calculate land rental

rail'S based on local reLl1 estati.' "market value" appraisals.

Many states have limited the rights-of-way charges that

municipalities may impose, either by establishing uniform

rates (Michigan) or by limi ting fees to administrative costs

(Missouri). II (jther states, indudin~South Carolina, JlIinois

and Florida, do not allow municipalities tn collect rights

of-way fees direetly: instead, the state compensates local

governments for thc usc of tht'ir righ ts-of-way with proceeds

from state-administered telecommunications t<lxes,

Broadband service produel's often assert that the expense

ant.! c1l11lplexity of obtaining access to public rights-of-\\'<ly

in many .jurisdictions inercase the cost and slow the pace of

broadband Iletwork deployment.'l!) Hepresentatives of state

and local governments dispute many of these contentions. Jr
,

However, nearly all agree that thert' can and should bt' betlt'r

coordination across jurisdicti(lll~on infrastructure issues.:'~

Despite past dTorts hy the ;-..J'itll Ilml Telecommunications <Inti

InformationAdministration l~TL\) and thc National Ao;;sociation

ofRegulatolY Utility Commissioners (NAll.UC),:IH ~ coordinated

approach to rij4hts-of-w<JY policies has not t<lken hold. There arc

limits to state ;md IOl'al policie,..,: Section25a ofthl-' C(lnllmmications

Act prohibits state and local pOlil'ie1' that impedt:> the provision of

lelecommunic;~tionsSt'rvkt's \"rhilt' allowing; fur rights-of-\\'ay man

agement pradicl'~ that are nondi:;trilllinatory, competitively nelltraL

fair and reasonable:;" IIowl'ver, dispules under SecLion 25:3 ha'.'L'

lingcrl'd for years, both hcfore the FL'l' and in federal district court.<;:11I

In Ctlll~lIltationand partnership with state, local and Tribal

authorities, the FCC should develop guidelines for public:

righls-or-way poJifics lhat will ensure that best practices from

state and locnl g"overnmt'nt arc nppJicd nationally, For example,

cstablishing common application information and inspection

protocols could 100vel" administrative ,'nsts for the industry and

j4(wernll1ental n~encies alike. Fee structures should be consis

tent with the national policy ofproJTIoting weatcr broadlwml

deployment. A fce structure based snlely upon the market \"alue

of the laml being used would not t~'picallytake into account

the benefits that the public as a whole would receive from

increased broadband deployment, particularly in unserved and

underserved areas. In addition, broadband network l'onstruc-

ti on oftcn im'olves multiple jurisdictions. The timing of the

process and fee calculations by one local government may not

take into account the henefits that constituents in neighbor

in/!jurisdictions would receive from increased broadband

deployment. The cost and social value of broadband cut across

politic.il boundarit's; as a result, rights-of-way policies <md bt'st

practices must reach across tho:ic boundaries and be developed

with thl-' broader public interpst in mind.

To ht'lp develop this consistent rights-of·way policy, the

FCC should convene a joint task furce of state, local and Trihal

authorities with a mandatc to:

-,. Investigate nnd catalog current state and local rights-of

way practices <lnd fcc ~tructures, building on NTIA's 200~~

compendium ~nd the 2002 NAHUC Hights-of-Way Projl'd.

). Identify public rights-of-way and infrastructure policies

and fees tlwt arc eon::iistent with the natio!1<I1 public policy

goa I of hroadband deployment ..Ind those that arc inconsis
tent v,rith thHt goaJ.-l1

> Identify and articulate rights-of-way construetion and

maintenance practices that reduce overall capitnl <lnd main

tenance costs for both .governlTlcn t and users and that avoid

unnecessary delays. actions, costs and inefficiencies related

to thc construction and maintcnance of broadband facilities

along public rights-of-\vay.42

> Recommend appropriate guidelines for what eonsti tutes

'·competitively neutral," "nondiscriminatory" and "fuir and

reasonablr" rights-of-wa~'practices and fees.

> Recommend a process for the FCC to use to resolvl' dis

putes under Section 25~~. Creatlllg a process should expe

dite resolution of public rights-of-way disputes in areas

ei ther unserved or undcniervcd by hro,~db;\nd.

The FCC sllOuld request that the task furce make its rec
ommendations ....,ithin six months of the task force's creation.

These rel'omnlt'ndation~should tlwn be tonsidered by tht' FCC

as l~arl of a proceeding lhal seeks indu"try-wide comment on

tht'St, issues.
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6. ~ lVL,\XI lVIIZINCi
I1VIPACT ()F FEf)ERAL
RES ()lJRC,ES
Federal governmpnt can al~o play <In important role in directly

lowering the costs ofruture infrastructure deployment. The

federal government has already made efforts to ~i.mpli fy ,Kcess

to federal rights-or-way under President George W. Bush:" and

to improve access to federal government faciU tks for \-I'lrC-

less services under President William J. Cl inton 44 However,

policies have generally tClkell a permissive apprO<lch, simply

allowing the federal guvernment to lake :;leps. rather tban

rcquinng tl1M thLlse steps be taken.

RECOMMENDATION 6.7: The U.S. Department ofTranspor

tation (DOT) should make federal financing of highway,

road and bridge pro.icrts can tinuenL on states and localities

allowingjoi nt deploymen t of conduits by qualified parties.

RECOMMENDATION 6.8: Con,!{rcss should consider enact

ing "dig once" legislation applying to all future federally

funded projl~cts alol1l!: rights-of-way (including sewers,

powel" Lr'allSlnission facilities, rail, pipelines, bddges, tun

nels and roads),

Altholl~hpushing fiber deeper into broadband networb

considerably improves lhe performance ancl reliability ofthosc

networks, deploying a mile offjber can easily cost· more than

$100,000 (,;t:C Exhihi t 6- B). The I,ll'gcst elemcn t of deployment

costs is not the fiber it':l:II'. hut the- placentent costs associated

with burying the fiber in the ~rul1ncl (ur attachill~ it to ]Joles in
nn aerial build), These placement costs can, in certain cases,

account for almost three-quarLers of the- total cost of fiber

deployment. Runni ng a strand of fiber through an existing con

duit is 3-4 times e-heaper than constructing a nc~" acrbl build:'r,

Suhstalltlitl savings can be captured if fiber builds ,Ire

coorclinated with other infrastructure projects in whidJ the

right-or-way (e.g., road, \vater, ~ewer, gas, electric, elc.) is

already being dug. For example. the city of San Francisco has

a "trench once' policy, in which a 5-ye;lr moratorium is placed

on opcning up a road bed once the trench along tha t road bed

has beell eluseJ." San Francisco uses a notification process to

ensure that otht'r intcrtstcd partles have the opportunity to

instdl1 condoits <lHd c;.bling in the open tr·ench.0 8 TIll' city of

Boston has implemented a "Shaduw Condllltl'olicy," in which

the first cumpany to request a tl'l'nch takes a lead role, invit-

ing other (;ompalJi(~s to add additional empty (or "shadow")

eondlJlls for fnime lise by either the cityof 11oston or a later

cntranL.'" The city of Cilicago seeks to" inexpensively deploy

excess conduit when streets are opened for uther infrastructure

anu public works projc('ts."'" Tn the Nether);)nds, a commit-

tee in the city ofAl11stcrdarn similarly coordinates digging and

trenching activities between the public and private sector.'"

These policies have clear henefits, as shown by the ca5e of

Akron, Ohio. When Akron Was deployin,t1 facilities and conduit

to support its jlublic :afety network, it shared those fetcilitie,;

with OneColl1l1Junity, a northeast Ohio public-private partner

ship that aggregates uemand bv public institutions and private

J:.~\"h{/)tl 6-15.-

Joint Deployment Can

l11ateria/{y Reduct;;
the Cost a/Fiber
Deployment'"

Cost per mile for fiber deployment

Thousands of dollars
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deployment case
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hroadband service providers. As a resu It nf that coordi nation,

those same facilities and conduits now support health care

institul'ions. schools and Wi-Fi access in Akron,"z Similarly,

alon~ Interstate 91 in western Massachusetts, collaboration
among the Massachusetts Department of Transportation, the
Massachusetts Broadband Institute and the federal DOT is

resulting in the installation of 55 miles of fiber optic cable wi th

34 interconnection points,":!

DOT should implement "joint trenching" and conduit poli

cies to lower the installation costs for broadband networks.EO{
At a minimuJn, states and localities undertaking construc-

tion along rights-of-way that are partially or fully financed by

DOT should be required to give at least 90 days' notice before

projects begin. This would allow private contractors or public
entities to add conduits for fiber optic cables in ways that do not
unreasonably increasp cost, add to construction timt~ or hurt thp

illtegrity of the project. Opportunities for joint trenching and

conduit deployment are varied, from construction of Intelligent

TranSpOl'LaLion SysLcms alongside inLerslates to building and
mainlenance of recreational rail trails. :So, As a result, informa
Lion abouL polc:nLial joint trenching am} conduit deploymenl

opportunities should be available and accessible to prospective

broadband network providers whenever government engages in

an infrastructure project. subject to security precautions.
Congres." also should consider enacting "dig once" legislation

to extend similar joint trenching requirements to all rights-of

way projects (includin,g ."ewers, power transmission facilities,

rail, pipelines, hridges, tunnels and roads) receiving federal

funding.

RECOMMENDATION 6.9: Congress should consider express

ly authorizing federal agencies to set the fees for access to
federal rights-of-way on a management and cost recovery

basis.

RECOMMENDATION 6.10: The Executive Branch should

develop one or marc master contracts to expedite the placl'

ment of wireless towers on federal government property

and buildings.

The federal govt'rnmt'nt is tlw largest lando\vner in the
country-650 million ;-lcres, consti tuting nearly une-third of

tht' land areH oftlH' LTllltcd States."!> Th[' fedt'ral govcrnment's

General Services Admini:-.tration (GSA) also owns or It'ase~

i\ 11.1 E H J C A'S P L ,\ X fI"I I' T ,; n (,

space in 8,000 buildings nationwide,"7 To effectively deploy

broadband, providers often need to br- able to place equipment

on this federally controlled property, or to tlSe the rights-of

way that pass through the property.
Based on an August 199;) executive memorandum by

President Clinton,"8 GSA developed guidelines to allow wire

less antennas on federal huildings and land,"'! Additionally, since

1989, GSA has run the National Antenna Program to facilitatr
wireless tower placement on federal government lmildings.(,r)

On more than 1,900 buildings administered by GSA, there arc
currently antennas covered by approximately 100 leases that

result in millions of dollars in revenue for the Federal Buildings

Fund annually.ill For each of the leases managed by GSA, market

rent is charged, and the leasps are tightly crafted ttl cover roof

top space. specific equipment and technology.
Evt'n giwn t.his progress, tIlt' fedt'nll go\'t'rnment can lio

more to racilitatc access to its rights-of-way ..md facilities that

it either develops or maintains. In many instances, federal law

currently requires that rental fees for rights-or-way eon trolled
by fcderal agencies be based upon the market value of the land.

As a resull. lhese fees arc often much higher than the direet
costs involved.i:>2 To faei Ii tate the developmen t of broadband

networks, Congress should consider allowing all agencies to

set [he rees for access to rights~or~way for lnnadhand services

on the basis of a direct cost recovery approach, e."peeially in
markets currently underserved OJ" unserved by any broadband

service provider,

The Exec:utive Branch should also develop one or more

master contracts for all frderal property and buildings covering
the placement ofwireless towers. The contracts vmuld apply to

all buildings, unless the federal government decides that local
issups require non~standardtreatmenLln the master con

tracts, GSA should also standardize the treatment of key issues

covering rooftop space, equipment and technology. The goal of

these master contracts would be to lower re"l estate acquisition
costs and streamlim' local zoning and permitting for broadband

network infrastructure.

While reducing the prices for leases on government property

may rt'ducc fees paid to governments at tIll' local. state and
federal levels, the declinp in prict's may also greatly increast'

the number of companit'~ that acquire leases on Kovt'rnment

prOpl'rty, In any case, the increased deployment of broadband

will ::.timlll8te invpstment and benefit society.
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CHAPTEH 6 ENDNUTES
Pe/if/un (or J)e('/arlr((Jf) li.lIlinU/IJ Clarify Pro\'~.ljilJll:)of

"";t:dion :-.1:i2(cj(7)(U) tv 1~IlS(lt'~Tirmdy Sfl.U1.f/ Nellie',.\-' and

Cn Pre('mpl Under .\"et'(/(!lI 2SS Sta/('ond l,oL'ol (Jrdinancc,,,

thol ClussiJ.\I.ll1 Wireless .r..,';(tIlll Proposals a.f\ Requinn.fJ U

VrJrirllu:('. \ ..... '1' !)ockd t\<. (1:-i-16r;, Ih:,diiralory killing, Z4

I'CC I\cd 1:1994 (200')).

Sec l,etter Irolll.Iullith A. Dumont. Direclor,

.:\ltt~,\aLhu~('ttsHroadhrUltl JniUaliw. to ,Martelle II.

J)(lrlch. Secretary, FCC, (iN \loekel Nos. 1")-47.0')-.• 1.

(1)-\:17 (.ldll. M. ~(HO) (1 h.llll(Jllt .Jall H, :LOIO f.): Parle) ~d

1 (notlllg lhalll(;rlmtlin~rc'quircmenls «ntJ prl~t'l'dun,; ....

lor f1~ht!'\ 01 way, pi I h..:•..;, I.:llnduit~ <'tntl towL:r~ "<ire l,{;)' tu

Ihe efficient and ,Ir"amlineu depl<ll""Clll ot bro.dband;
:'lnd that d itfit:\I1lic... i I) ~lH:h :l.('cess ~oft('n pro\'<..: to be the

K"ealC':'f impC'di1L\('1l1 tu thfJ dFiciC'nt. c·o.st-f'/if.('tiw·, Hnd

timdy dcnloyrncllll)fhro:IJbanl.J.l').

3 Vv\; ctcrivc tlli~ e... tiI nalt: frcHIl ...r ....rral ~nlJrl'('~ ()~,I~!l'l S

H}:()A));~,\:"I) I :":rrlATrVE, 'I'm: Bllu,.\D8A'lD !\\·All \l:JI.ITY GAl'.

(ft)rthL:l)mlng)S('~' Ldlcr 1'1"\1111 Tlwlll.l$ .]UflL':-:;. C,)UI13L'1

tn Fihvl-.'kl, to Mnrlene IT. Dnrll'h, S('crC'tary. FCC.

(;N nt".l<ct ~\l. (Jo.)-fll, 'VC Docket :-!o. 07-24;1 (S~pt.

16, lOU')) (FibcrN"1 Sept. 16, 20W Ex l'arl.) <Itl(l

(noting ~l\'~ragt' (;ost rnr aC'C'(:S$ to rhy:.;i<;lll infJ"H$\ rut'luJ'e

of '. 4,fill-S6;4R7 [1l:'r Illi Ie); Cr)mmenl.;;"ollq'" (In

C(lsl R~'limalesfor Crmner!i11f1 Anchor lll.'ilitutions «)
!"iher-·-i\"Hl" Pu/)Ut· I\lolit'r" JiJ2, Gt\' Doc:kct Nos. O()-47.

OY-,,!. 09-I:l7.l'trbllc Noli"." 24 FCC Hed 12;;J() (.2DlIYl

(N H/~ "~IV tlJ~) i\I'P. A «(iate:-i FounuatlOl1 (,:,tilnate Ilf

SlO,r;OO-$21,l:l0 per mile' for fiber lJpliL' L1eplo\'nlt'11t):

See' a/so Letter fri)JTl Charlt::s H. Sluckdalc, Fihcrte-ch, to

. larlelll': II. P~lrlcb, Stx;n.:l"u'!'·, FCC. C;N I>ockl:l NO:-i oy

-1-7, 09-fil, 09·1:;7 (Oct. 2&, ZOOt) al 1-2 (c$tlmatin~cost.,

rangill~ frnIH ~;U)OO-$4~,OI)()pn mile).

(In('wir(.'ll's:, t.:arrlt.'r h:l:- t.'lleu in:-talll'C's in whkh it ha.'

bt:l'n :t~kl'd to p:'-II/ a ft'nt:·d r:itL' of:!: 1,:lOU-$::,IIlH) Pt~f

Jltlk PCI' ycal'. See, e,g,,. I ,('lll'E' (l'\)1l1 T. Selll"l Thttmp:'flli.

COUl1$('! for .\'t:xt(~ !\"l'h\'lJrk.;:, tfl l\.klrlent 11. Ullrich,

Soel"'!;'I')'. FCC. we \luck'" No. <)7-24.-•. R~H 1~9:;' I\~I·

IUII:1 (.Julle ~7. 20(\H) illl"dJ. Hl U.

S "';~'(', (·'fT.A.m, C:lhlr 1\....·..11 (·nn1Hl(;llt... in IT N:llhlll:11

HI'lJ:illh:md I""'IHI1 '\'0[, tilc"'d .1un\' R. 2009, ~t 8-9;

Iimend,1/('fll c,j"{hf! <. ·"mnll.,.~l(Jn'.\ J(u{l:~(fnd I'ulicle.,

(;(J\'crn;ng PIJ!t' A(f,rchmt'llh, 'VC flockel No 07-24S,

j·h.:pnrl ;,Inc! l )rdl'r, I;) FCC Ked 64:;3, 6:-;07-01:{, p<lr:;l.I,lR

(:lOCHJ) (MTIll', CumlllisslilH l1els j"l·ulgJliJ::('c..l th~11 :-:IIMII

:.:y:-:h:.'m:- ~C'rVl" an~".''- thai ue f:lr I{~s:- dcn~l'Iypopulakl!

Hrcas lh;H' the ~lrLa~ Sl'J'\\'l! Iw lar~c l1peralor:-.;\ :>:111<111

TUra 1flpl'r<ltllr 1ll1~'llt ~('nT Iud" 01' Ihe home:" <llnn£ II road

with Ilnly :!ll hl'llll'~ pcr mill:, hUllllight nCl.:t1 ;1-0 lude:,- til

l"l'at.'h thnse 10 :,ubscrl!lc,,-,,; ").

6 Thi...: itn;,d\".~i,>; ~.~!'lIm(-,l'-lh:"'1 lilt" n!...;tlll11(lr pun;hi-tl'-f'., l'rllnl

:111 lJ.l':C th~lt ft'l\t:; all (lri~:o; pulL"

:'\TTA L'omml'nt., ill n' ..-\nwrlf.::tn EkdrlC: Pnw('l" Scn·iu.'

Cprp. cl ,\1. l'ctJllOIl 1,11' I)ec!dl';clot·\, IhllJ1l1! tltc1t lht'

Tl'll'<"OIl1 munkafllln:: l loll,' .\.lpHes 10 Cilhlc Sy,.::tt'llI

Pllk ;\1l.1i. hmCllt~ ll:-l:d III i'nl\'idc.: IntL:I't:l)nnl·\. it'd

"nice l)\t..'l' 1n It..: wet PrIl1ol;l'! Sen'in', \VC lluc.kel

~o. 09-1;;4 (fileu flug 17. 20(J~) (Pole tltl",·\"m·"l,

Pe-liliIJI1), fikd Sept. ~4. ~II09, App. H ,\t 8-10; "PUt'l

:I'llfn Thon1il:- .JOIlt'~, Cl1lHI.~cl,TlnlL' \'V;lrn~rTdc.'("I'~11

Inc.. (() \·r drkllt, H. Dortch. :-'l:Crcl:.try, Ft~C Rf\,I-llll):t,

filt'd Sc'pt. 24, 2009,:11 A; {IF.Olu.;E~. FORJI!;.I/\L., PHnF.~tX

CTR" Till: j'kICI:-.'(; IIF rllU: A. \tE;>J])Mf.1\i: 1,\IPJ.ll·:\TllH\"S A:--Ill

Hr:Uj.\J~tr..I\IH'I'lONS 7 (~nnl{); Illdepclld:.:nt Tt.:IL'rlwllc

~,nd 1'(:lt.·t:(llllIJll.1nicati0M" ,\t1i:lnc'(' (J'l'T:\) C:~lntnL"ll t,:; in

n' impJ/'m<:nlllllllfl u/."'·c'dmn :J..'.:!y.I)j"r!Je Ad: 11f71t'nclmenl

offhI;!Cumml.~si(J/J:~Uulesancl P()lici~.... (;overnif1.1/

PO{(' /Wochmcn(s, 'A'C 1)pcket No, 07-:H5. Nutin.' of
f'n'po,od Rule,,,,,kiHI< 22 FCC lied :;1)1% (~OIt7) (pol"

Allachmcnls NfUIlf), filed Mar. 7. 2()(I~. M I'elcovil<

lIote:->. ll)rlllllth't,;o:-1 tl~"'UIllC$ ;;:l Jll1les per mik dIH1 ii

:10% lake rHll' Nt ''1'.. \ l"I)IllIHl'J1!:-: in]'(' P(llc AU;-ll'ht1l<..'ntJO

l'l'Iilio".liled SCI'L l4, ltlm. ilpp. B aI14.i\dJiti"nally.

thi~ nnaly."'h as:'llmC's thai illl poles are rrnled by Ih!?

broadl.Mud provider ~md not OWIl"d by it.

TIl(' \'i1ria!illl1 ill r<ltt· c:hflrg('d ro iLl("UIl\bfl'lll LEe:-: :tl...o

(::01 ;tfl:'(' rrnfll the hi tmy Ofp(lle (lwlH.'r~l11jlIJYIhl:

ilH..ulIlhcnt 1.Ee... H.llol:crldin "joint u:;c" d)!'rCClllcnb

thai CXI~r hetween stlm(' incumhenl LF:C~ nnd electric

lIdili(:~,

9 See. e.g" Nal '1 C<1bif~ I<: 7iJlecom. A:;S'11 v Gu~fn,wer CO'I

[j,H t:.S. :~.27 Cttl(2)

I(l See. ".fI., Alabama l'o\V"r Cu. 1'. FCC:;U F.3d 13:;7 (11 Ih

Cir. 2002j: FCC" Florid" Power Carp .. fSO U.S. 240

(10H7).

II Sc'c. cg.. J.I,'llt·r trom fhnkll... Brerlll("r. C()un~l"J, Ddght

l lenl.";\.: Ncl\\'Clrk.... lo M~lrlcnc I L J)lJrtt.:h, SCLTc.lar~l,

FCC, C;N IJ(lcketl'", 09-47, 09-~1, 09-1:17 (Jan. 8,

2(10);\Hath.f1\4.: Lt:n~'rrr~lInDnnkl L. Brenner,

COUIt:o'~'-l,.Bright Ilo\I,"l' :"o:l'lworks, to Marlene I L Dortch,

~cTr('tarr, FCC. (]N Docket NM, 1I9-47, (J9~51, (19·J:i7

(Feb Ir., ~I)I 0) ."tlaeh. (Affiel"";l of Nick Le""ehi)

{providing t.'xamplc (lfhmv fllJPJll'(\tion o(higher

tclc\.:mnmuoi\.:rtUol1:' rate for polc.~ would ill('r('i\S<.'

l'XpCIl.'iC L>! tlclJluying Fa~t Ethernet C'onneetillns III

:1 l,ir~t' ~dll)lll Jl~lrid by $:!:lO,Otlll HJ)nilally); NC1';\

Ctllnt1l1.'nl,''l in rt' Jlok Attud~ITH·.l1t~ ['t'lillon, filet! :-;qlt.

:L4, 20()O. ~t 15-17

12 tw tt.. lf>cOIll el a!' Cmnll11'lIt~ ill rf' NI..qo SI:~fnV\)rk .... lwp:,

l';-.J" (TltI!Commis'i;f)l1 lVelcome...: Jlesron~t!'j loSrO,JI
l\i)lk~'hop". (;'\J r)'l,,:kcl 7"!tl. 09-:"1. 1\lhllt.: Kilti,;:c,:l4 rC('

Ikd I\:;n (W(,11 ~()()y) (i\'llJ'S/fJjJ\\lorl;shop., I'N)).

fik'd St.·pl. I.",. 2lHII). ill 1-1-.

13 FitH:I'Nc! Sl')1t l~, 21)1'1) '·:.x Parle. AU:I(,;!l:i.; Letter frilln

Thu/1l;I:- JI)ill .... ( ilunsl'l. Viht'fNcl. LLC. to Marlcnp.

II. !Jorlch, St'( rdary. FCC, \Vr Docket Nn, 07-24:',

tiN 1Jlltkel Ntt. (l').SllN"f'\'.l(I, :!.OOt.J) t..filcJd h~' nlw
CllnlIl1Ulll(:;.etl(lIl:'- Corp,) (Fihcl':'\'cl )\0\,.1(,. :.!OO()

F:x ,uarrl'l :'ll :-i (pi l.l\·ldin", co:'! 1(,;stimat<.' hr('akdO\vn)

'sIIlHl,u'l), FI!Jer{L.,;t.:h fi..:purt ... th:~( it IXI~'':; pott..: oWlH.:r.'"

.~Ilyv..hcr(: from S:::!2:)-$71:W

to mono ~ ~illVk ~l{blc ('n'l polc. C\Tl\ though it c:.";lim"I~:

111,,1 It \,:uult.! do lll(' work ils(,lrrl)I' Son. hlwrtl't'h

('omHH'nls in f" :'\HP Pi'.' #l:!. likd ()(oJ :ltl. L";odtl.

<At :l-:-1,\('r ft/~n PLllIlllnt ..1,10. ~> 2()J() I·.~'( Parle' ~lt S-n

lpr(lpn,.;in~\'han~(';O III Plilt [ltt~dlI11Cl\t rq.,ruh,titll1':;

.'0 li$ tll-f,lllhtdll-l',1SII.:r a(:t:l:S~ t(ll,,'XL~tll1g

tnlnlsl ru<.'t\lfI.'.'· 1!H.ludinl;; reform tt) lilt, ;'lpplkalJOn flOJ

l1l;lk('-r(;«J~' prn{('s~)

14 Fib'rN,'J .">1tl\ Jr,.:':IH)t)J·~\·J'(!"'t·!\ll;t<:h.C([Jn)\'idil\l!.

Ctl:,t (:... tim;~lc hn.-:lkuov,:n),

15 l.cHef frilln Kt'lky :\. ~hleld.~. <.'o\Jll:O;c1, Filwrl .. 'ch :lIHI

K.·nlllcky lJata L'nk, l"e. (KDL), In Marl,',,,, II !l"rleh,

Secrelar\'. FCC, G:'\ !locket Nos 0')-51. we J looket :\0.

1l7-:L!i, H:\1-112tJ:{, HM'-ll:{n~ (.Jall 7. 20(9) At ad!. 2. al

l.

16 Lcltn from ,Jo~cJJh H. L:_,whiln, Cllul1,'..d, {i(;urgia

P{fWcr C9., III Marlclw 11, ))orl,dl, St"t"rt'lar)'. FCC. \VC

f)llcker No. 07-245. GN nucket ;-I,,, OY-2~.119-51 (N",·.
17, 2(09) J\ttach. H(noling 01H' (");llmpll:' {"{,n'nng :N·~

J)('ks in Gcorlo'!i~, in which th!' ~Il.:drtcutility cllmpJdcti

it... wrll'l, within::iS day...; hut ill \Vbit'h tlu-- nrnte:.::.: fIr

(:<tordinalinp;""'jlh existing :.Itf:H.:hers louk an <l c.Iitional:;

munths).

J7 The FCC has alrf-'ady uC"('ideu thai uti liti(':-: l'anllllt

di:,criminat0rily prohibit ~uch tC'(:hrllqLlt.'~W}WII they' me

tl1tJ:'t' tf'l:hlliq\w,s thc-lll:Sf'lw's, .";m' .)·(J(,~qil't'r (-01r1I1If:'ns,

Inc. 11. Nor/II Pill...hl1r,gh Te.l. C{l, ML'Jllnralu!lIl1l ()plllltHl

allli ()j·rl.cr, ~2 I.'(C R<.:r1 1flS:j(i, :.!():;4:~-4...j (ER .:!Olli'):

Cavolier 'lid. V ViJ:q;nia !{!cc.. UJlJ I)owe.r Cn, ()l'der and

lkt.jut:.,t J"llr lnf\lnll.lliotl. IS l·ICC Ik(L~~G:'>, ~:J7~ (.L::J.J

21 lOP), OnL-' prp\'iuC"1" a:-scrt~ thaI fulc:'l allowing thrM:

pral..'lit'l.',S mort: generally In COnnl'ttlLLlt 11,,:, _,lll)wt:<.I it

to drploy l1liU1y llIurr miles ofnbrr in (I." Cunn('clinlt

market.~.Fihcl'teeh.\· K 1)1. CI~mllH'l1ts in re ('ole

..\Ua(,;hnwlIL..: i )Jl{~l, lilcd j\,1ar 2!). 20t)9, :\t i-A.

18 J.ette!"" fl""\lln ,hlhn T. ~nkdllill H, Ctlun."l,1 tIl Fibert ~(:h anti

KJ.lL. til ;,Iarlcne 11.l)ortclt Seerel.,')·, FCC. we I),Jekel

1\"0. fJ7-24;-,. Pu\11129~;.lU\'11 [:)ll:t (j~ Duckel No", ()I) ..

~9, 09-SI (.1,,1)' 2'J 2(00) at 7.

19 ImfllenWJ1lalwlI o!SectlOn 7(J:f(e)f)fthe

Te{ecomnwnir..:.afiof1,o; /\1:1 ()lllJ~~o: Amendment (If
!heC()mmi,~sirln:" nules nnd Pr,,,c,,~,, (;()l'erm:Jq p(I/e

•\tladuncnt=-, Hcport lind Oroer. I:; FCl~ l{Cd ()777.

671:\7-H8. rara. 17 (1,)9~) (/,)9('< rille ,1{Wfllmellt O/'l.kr),

20 Sec:, e..q.. l"rnwll C;J~11l' CUn1lt1l.:llb in n~ I'tllt'

AttHt:hmcnb :.Jl 1j(\1. Aled Mar II, :'!{)Ul", i_It 7 (llll\\lnlh

dt."lay); S\HH';';Y:- CtlIllI1Wnt.~ in !\'Iilion for Huk'lHakmg

Ilrribcnc·d, .\'dwprk:" LJ ,c. H)"I-ll:HI:~ (])l'C.. 7.

:.:0(5) (Filwrtpch Petition), fil~d .Jan :~O, ::!OOU. :11 I,

(Jri nwnlh.')iThc Jt\S Forum Cl\I1HllClll:- In rt'l'o!t·

.\Hnchllllil1l ... N !'ltM, tiled tv!....!'. 7. :lOllS, ,jl II (:; \'c,lr,'l.~

T-;'....lnhil,· r:omml:Ii!"; in n' Poi('i\l ;t(;hml'nt:.: XPHM.

Iilt.:d :d.ll" 7_ ~tll)X, a( 7 (4 ~'l·ar;».

21 .~·ee, c,y., FIf/tnl'ell & KDJ. COI1lI1Wllt ... ill n' })llh'

.\tt:1dUllt'lIb :'-JJlj{[\."1. filed l\br ::1.:-,.1009. al.J. (du.(nhill,l.!

proJf'l'1 tC1l'UJ1,Slnll'! fibC'!' I,n thIel' rur<tl.sclhJ~11Jist I'll t:-:

III Kt'lItu1'ky lhiolt KJ)L Wi.L"; lll1J,hk' to o:.'lJlllplt'li'IK('.lll:'l·

of Pflk.: :_u,;rc:':.'" liL:lay:-~; FY)8 f',l!r !\{tachment ()rch·,. I:~

FCC [{cd. ilt (,7:-::8. pan,. l7 (delay., in rl.':il dVin~ aln'~";

JJ:'PUtc.::-'ldll "tkl.JY ;,l,lc:ll,;\':ommullll_:.tlhlll ,'- ~',Jrnll"'~

.lhility ttl rr(l"id~' :-t'l\·il.:l· ,",nd llnn('Cc.'~llri ilylllh::-lrud

thC'(1ro('I;-'!- .....)

:!.2 ()rderj\uoplm,'-I"rf/J()' S/O/l'l1/E'nl /)/1 Ptf!1:' J\tlw.:hm!'Jih.

('<1:'(' l,J:{-M·04:l2 (:'\c .....' Y<Jl'k I'uh S~'i"V Cumm'n

Lf)()4) U'\,'{'W flll'],- 'J'm1l'lillt' n,.dl'r) (n~qlllril1~ th"t ,III

\\"fJrk h~' cPll1plt:'t\'J in 10;' d,I\,~), (1\'di/able u{ http.

dm":III1\{'ni..:'.Jll:',S«Ih:,ll).ll:-: puhh....: ,'l'iHlll1llln/\'Il\l" jllll,

"' .... IlX·,'nl\(: }{t'fIJ= {ClIC4<)t).:!(· -71 N6-<tI·::.!II~\.l: ;(,H

217-iCE06:!},'\7); RI:'I'It'wtJj'tJ)(· S((t/r:Ii I'uhlic SCI'\"I('l'

Compuny t '(ilily Hd/' ;"y1l1k('·H«:ud,r 1'!'Or.:edures fkl i:\lOtl,

Docket No. (J7-0:l-1:~ (l'nnll, J II.,'p·l nll'ub, Uti!. <:011110L

:\Pl". :HI,:lIHlH) (C"llflCdICftI1imdmc ('r(/('rj (Ii'ai/uh!eol

134 F !: " E f{.\ I. ( II \1 :\It· "' [( \ T I i) N ~ (. (J .\1 .\1 I ~ 5 I P "' \ W \L]I I; o\. 1) II \ :\ P U (J \
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Dl\OTl~S

hI tp://wWw.cJnuc.st:ltt.. cLus/UtJckhist.m:L 'Rl'hfc;~7~ri4Il

llf::k/{:;2fi7(lll)(ln~:Lh()4d 611('d)'JIIRfll:~r;bc:{~~S2STl5:1

IH)f)df44.l/~FrT.E/()7():! I :~-04:W()A.dn{' (00 <Iu\':- or I Z!i

dHy:: whel1 pole:; mUl'it be rcplactd),

2::; :':(T. ey., I'lhcrll'ch Con1Du;i\L-: in IT t-.."HP l'N Ul~. tiled

Juh" 21, 200Sl, Attarh. (Holing that since impll:lllcntinf..!
timeiinE.'o':. In Cnnnh'ti('ut it lakes 1)0](- OWn('rS ~n ;wl'rfl,ge

oft-i~) d<lY:-' to i".';;U(~ lict'll:.. t'~ .(lId X\,W York puk <.1\V1I{T",

It\'l'ra,~c lO(l uay" for FihcrtcL'h',..:. ;}llplicati(m~, compf1rcd

to lnll~(:l il1tcrval~ el:h~when").

24 :,:,0(1(1, C'Y'I Connett icut TlmelilH! Order; .'l\,r'.!lt' 11Jrk 'j'imelim:

()rder: I T1ah I\d!llin ('cHIc ~ H74G<HS-::; Verrnlllll \·ulJlk

Sc I'vice Hlwrd, Rule... :{.708. See uhu Ulilily I'fJle A-/okc

J(cm(v Pro<.'€!(/lIre.,.J)lltkd 1\'0, 07-02-1;; (Conn. !)cp't of

llub. Uri! (·nut.roi, ~(I~ l81, uV(1{luMe at httn://\l,:\l,o"\v.dpuc.

.~talc.l't.ll.,,/Jot'khlst.I\:,ljRc6fl::{7ar;411 tle:3(,1-\S2;;76l IJon

S2h(.4d/()9u;hc)llsrIU.'ih(;:~R:i:1:;7:;:';'I()()ri{lf44)./~()pe11f)

liniment; SUFH:'SV;-, Cnmm(·I1t;.i in rc :',btionaJ D,·oadbcllld

l'J.IIl;\l( '1. Hkll June H, 200'), ... t u ("'Hy pl:l;'rnitUng polL:

I1wnt'l',s 10 ha\'(' ;l11uncapped ,HId ullsprcifil?d period

of lime in whit:h to iSSUl' a permit. lllullypl)k (}\Vncl':,

haw l::lus('d Ir(·ml'nJou.( drl ...y.~ 1Il the proc<'$.:i, thf'tf'by

un<h·Tlllininghrll:;ldh.::md Ucp!nym('nt."): 1.\..·ttcr fronl

,lac4tlclinc Mt(':{ftll~'.l'nlln~L'I.Hl'lmdhalld &- \Virc!c;-.;-

PnleAltachnn'llt (',lai'lrioll, to M:lrlrne 11. Dortch,

Sl:l:rClarv, FCC. \\'C J)oL:kl:l Nu. 07-24S (Feb. ~;). :If)09)

'It 1-:1

25 Win.:.less prm'itlcr~ 3.o,;:.. ert that llcgl}tialinns witJ, po1<~

owner.... to nttnch wtrdt.':~s uC\'l(.:c:,: "oft.en face Q j)t'ri'Jd

nfYf>ar.~ in negotl311ngpole ng:rremellt:-:." P:'~l:\,·-Th('

\-\'i:·c!t,:,.,; Illfr.lslruLlLII·L' .\.....~llcbtll)H &- TIle !):\S FM(;lll

COlnllll'IlC", in rc :\';lli{ltlal Hr(mdh;111li 1-'1<\11 NtH. tiled

June H, 2009, al 7 Al' tclC'L'Olntll11nit.· ..lliul1:i \JrlJYi<.l,:rs,

wlrcil'~ .... pn)\ll(kr.~ ha\,(' lht' right ttl attach tu polts unuer

Sl'I·!.lcln ~~4 ot thl' f\l.:t ttl pwndl' :"t'r\·in:.

26 Ldtn from ,11)shu,J Seidl'lll,lIBI, Vil:t: P1"t~~idl'lll.

R('~lIJal'ln' ;\rr:llr~, ITL \. lo ~brlenc. Ji. lJurtch,

Sl?crt>t:lI'Y, FCC. Wl'l)t)L:kt~t 1'\1).1)7<t.45, HI\!-LJ29:1, \VC

119-1,S4 (UCl. 22, 20(l~\ (!'I"UI J Icc 22, ~009/,:<ParI,,)

al:: (lwlmg.1 (l1l1L ,ttl,lt \nnrnl db:pulr r('Tl(hJl~bdclr(; ,l

"tau' 1'01' fiVl' V("lII'S hefon' thr pilrtll.....~ :-:i"ttlrd).

'17 S('l'!47C.l-'H ~~ j ..H14-L!41(l(pu!l·:;o.H;..lI'hmt'nl

• olllphiJlt prn...·f·du rl ':-: I

1M '<·;(!c. l',.lI, IT'I':\ I )('l 22, :!.IlOi) I~x ]Jade 31 :~ (nlllin~ lh:'d

l)lI(' pn1v1r1f· .. ,dO\l(, t!l".ll..; \vil h .)00 s['par,1H~ l'IlIJ lil';- and

I.h:lt thl' "lack OfUIHl'I1I'1l1 rule,:.;, ..:;t~\l1dal'd:;, ~I\d ll\Tr.'l!!hl

makL'S nq.!fll',\lln~ n::."~'lllilhlc ,tltadlllH.:nt tcnn.... \TfV

dittkult lind ('xtn'md... lime cIlJl:,umitl~")

2<) Fr.I). M'\,,[:-ilty flF EI..11X & ·!·;.:t'I£. (jr1v'TtlF (ir:lt~f,\\-Y 'J'}!':.

n:Jl~.K\L Cfl\'~:HNMI':r-."r·~ HH/l.\JlJI \:-II)STH,YI'E,(i\, 12 (2llLl~).

(lV(JlI'lbleal http '\'..·W hmwi dt·tEngli...h/lh:daklioll:

I\J (/ hmadha ltd·, t r<'II Pg-y,OWpl' rt \'-' pJ f/h{' {'(' jch..:-hmwi,...; p

rat:hl'::'t'n,rwb·lrUl~.pdt

:~o Fllr<'·~:;lmrlt.=. 111<\11\' Pllh..·IIH'ncr:> utdlt:t:- lht~ N:Jlllln~d .lolnt

l·t,htIC.";' Notltic:1lllJllSvskm (~JUS,S'! (01 tnaint;dfling:

.lntl l·llmtnUllll·.ltln~d.lt.j;,tlhml Ihelr IlolL' inl r:.L..tna tllfl

See.<!cnerulll· 0l~ltlllllill.Jllllll Ulilllll'" Notdkalwll Sr~lt'm

,'\',ll'N~. Inc. hltp-//www rljllllS ellen :--.J.J UNS_J l(lIm"

{iL'faull.hllll (IlL"! ~'i.... i!t'd f\\:.\r 2.20Im.

:ll ~CT,\ Ctlmml:nL~ in rc J!olt·,\Il;\<:hlllcnL..; I'l'tition. tih:d

Sept. ~4, llllJ9, Apn. R (lletLtrutinll of 1)1'. ~·Ii<.;h ..pll,l

p(,!t:nvlts) :\tt:lch.1 f l'IhoJolllg}" :-Illd SllUI'l't'S) :11 l-~{

:rl ,'liI1t't(:t-l\ :-:t ... tt':-: and the 1)i~trkt of COhll'l1bi"

(rerH'l~:,cntlll~appr'j:-r:ill1.ttC!Y 4:1% 11ftll\! t J.~ Jl{lpuldtillll)

han: t';.;('rcL,,('t1lhi~tYJ)t' of "n,'\·cr.sc.,' prt<.:mptio!1" ~lnd

h.,·c ccrtified th.lll,,'ydil"l't )' regulate utillty-hwned

infra::rrul'ture in tl1Clt reginns. .\~ee CnrreclecJ I~i.'il or
Slates That HaV/2(;erftfwd Thol Th,.,y Re!}u/ott? Poll'

/~f((Jt'/lIIuml:s, \~T Duck('l No. 07~24S, Publi(· N(lth..:(',

~:l fCC ({cd 4H?R' WCB ~IJ' ,~). Section ~~4(,,)(l)

eXl1res~lycxclucif':s pilles tlWllerl h\' t()npE'rat;\'e~ f"l)lll

n:,'gltbtion, an (,xl'lnpti(Jn lhal dalL's hack to 197ft

:\l;":lIl'din~ ltlllw N:dlon.d 1{1Irai EkdnL'C(lIII.H.:r~di\·c

1\:>1'lH.:iutioll. t'lcdl"ic CI)-')Ih~r<ltivf':'(Iwn atlpnlximill.l.~ly

4:l rnil IiOil pok..., LcttCI' from lhvid Predmore, Nation:Ji

Hurnl EII"C'lric C(lope-rative t\ssodatioll, to i\.LlrI("lJp II.

Dortch, .sct:rdary. FCC. (;N l)otkd No:,.. 09~47, II!)·:; 1.

09-1 :0. WC I)o<,kc, N" 09-24", (Fch. 2(,. ~nl 0) The

cxclusillll of Cll·Opt'I"Hlive.s from Sec:Uun 22-+ r(:gl.llation

may imp<.'tk brn.tUbilt1Ll ucplUYnll:IH in rur<11 ~trc~;:-;:. Fur

in~tan('.e,one sln;ll1 broHdblllld cable cumpany t1~4i\'TJ.'"

lh~(t:t CC'L':;CU olrcrin~ ...c.:rnl'(: in lwn runt] communities

in :\rk;wsa.s bCC'HUS('Or nil im.:r('a."r in pnk ,ltlachrnr'llt

r<lte~ hy unrf"gulatt:d t:lt-'l:ll'i<: t:llOpt-'rativt~ ..; th<lt UWllN!

the pnles III thi1:'c l:nlllIllUI,Hics, !,ctl;:r fntlll Ht'llI\ctl

W. HUrlk~, .Jr" Hulonl \l('(ila (~I'(lUJl, J.LCI til R<'rllad!'~ltc

[\rt:(~uirc-Rivcra...\s.-;Il(;. :\dm'r. nUke ,,(Telecom. $(

lnro. Admin., Ucp·t Or(:UI11I11. r.~pr. 11. 20U9) <It 11.~, :l,

l/vuilC/Me tl/ hu p:,.-/\...."vv.'. 11 Iia.dll(:.g(\v/bn)"dhandgr:lnL,j

('()mmenl~1 79C~.pdf.

33 For a Tf'vip\,,' nfvariolJ~ npl)rCla<:hes to !'tatr and lu('al

right." or way poJidt:$, ::i('(' :.\TI1\, ST'\TE ANI} LIlt.:AL HH.iHT~

fJt' 'V,,', Sl;CC'ES~STe lIUf..s, (~vailable(ll hUp://\I,,'ww.ntia.

dm:.t!ov!ntiaholllc/SlalCI'OW, '1\( )\V.,tatcstoric;<;.pd f ,

3<1 In 2OC):t the NTJ1\ complied a l:lltllllrclwnsn'C survc;.'

til' :-:t~lt~· l'i.L!ht",of-w<l.Y ;.tpprOlH:ht~." that m<l.\·lh' fl ~u nd <It

NTr.'\, Hi~hts-ilf·\\'~\y1..l\VS hy ~hllt·'. htlp)/www.ntitl,.

dot'.gO\intifthomclst;,tteww ·ru\...·tabkexc:cl.htm <Ji'l:'t

\'i .... il('d FdJ.1K, :';:(110). In :!002. til(> Nntloll.ll A~'''I)L:i<ltiIHl

(lr Re~ul<ltc)ryL'lllltv Comllli~:"jon81I1'tucrlllok a similar

pr\l.WI'I .lnel l$:-:'l.wd.t L'nmrn·hcn";n.' l't;ptJl'1 Set" N.\ Ttt Te,

1'f:l}]l.IIff1\l(~Hwl.-\I*,\."TI ,\CCF_"S THlIlIl'GH PI·BLli.. F:rm-lTs,

tJ"',W,\Y \X,l l--'t'BUC L\"II': (.July 31.10(ll).

::J5 !J(.'e. e..l/.• Lt'\'d:~ {'OnllllPlltS ill 1'(' ~Fltil)!],d r.1·OiHlbn.lld Pil\l1

\( H. fikJ .Iutl. 8. 2009. at 19: \Yimbtrcalll C, 11Il11lUll-s in

1'1' ~allonal Hl'll,Hlh<llld "I;lll Nl II,.fik·dJull ~,200!), ot l:

V"l'iZI:ll ('olnllwllls In r~' Ni:l11l1l1aI11r'(1~IlJh:,\nd11br. Nl H,

lik:d JUl1(;~. ZO\)f), ;~l r,(i; qWl'.'''\ l'nmlllL:n(..; ill rl.' Natioll;d

RI'lI:ldb,il1d Pbll :\01. li!t'd Jlllll' 8, 20(1), "t '27. SlllH:~Y;o.;

ur1JL':- tilt: FCC rll "darifY the :-:lanJ;.Jrl!:, rtbtt:d tIl tirnl.'l}

~ntl rca<:on.,bly pricl'd acL.C.o:.S tl) nt'Cl':-~<lIY gOH'rl)lI)t'ntul

ri~fj1t~ Of\VilY'" Slln('.~'\'."; l "'nllllt·nt.... in 1'(' :":HP !l"\" ;i7

ICommt''11 ~c.wJU!-Ihl un rhe( ·l)!1/ril!u!i()I1IJIFf!demJ.."Iatl!,

Tribal, and1..(1('01 UO\'t'rnmt'lll to Hmadl1tll/{/-·/'.'Rfl PuNic:

NfI/It(, 117. (iN llllt.'ket N'll..... {~)~ ..7. O()-SI, ()~'-I:t7.I'ublfl

:-;"lin'.•4 FCC' lled 12ll<1 (l'ieH 2110") (;VBI'/W 1t7)l,

ok'd \\l\'. 6, lO(t~, cit 4.

:36 .(it't:'. e..V., ~:\T()J\ ('I aL lkply In flo' Nn!1 p~ rr:{ul1kply

Cllrnm~'nl$Sflught in SllpP'II'! ofN:.ttil)nal Bro:~ub,~IHJ

Plan-,:\'BP Pul)Ii,,' N01lL.l'II:W, (jt' J)oCkt'f :.'\Ill:-:. O~-47.

(\')-SI, (l')-I:P, Public Noticc~' ITC Hcd 24t (2(li<))

C',lRP [':'oJ ~:Hl) tiied.l"" 27, 21ltO, <I' 1:.-t:1; NAT' ),\ "I

:11. ComnH'nb 111 rt' \'HP JlN It7, jil(~d No\'. 7, 2009. ~\t

<.J(. ·l7; City tlf N,· ...., Ynrk CtlHtllwnt.,: in rc NUl) PN 1;7.

~il~:fll'\iIV (,. 20\;9. i\f F>; City .md C'lunty IlfSun F'rdlH.:ilOlT.

CumJlIrnt:; in rc :\HP PN 1t7, filed Nov, 6, 200?, at

l(i~2U. Hu! (f Dumont .Jan. tt., 21 !lO ;';"r j-'ar/c: ~t ~ tnoting

tlwt "olttkultlC8 i n\'l/I\'cd in 1lC';!oliatll\j:!; :lnd ~aillinlt

).1('C(,:'~ tn the r,g:ht:, Ot"Wi::IYI,ftl'l1llr<Wt: to Lx.: the grcfltcst

imp(:c.lit1\l'lll to tlw dFldl'llt, L:u.·a-f'fl"t-·\,:tiv,', ~nd timely

uC[lloylllC'Jlt ofbrnac.lbanu:').

37 Fm example. the Rmadballcl Prilldplc~adopted hy

lhi' NHI-illn:,1 :\.... ;.;(!Ci:.ttlull ofTcleolmmunicaliol1:-:

{)ifi<.:t:r~ Hod Ad\'i~L'rs (~AT( )1\), an IIr~.II)I:l.aliunfor

IOL:o.l IgIJ ...·l.'nlrnt'llt il!!(,llci('.~.st<.lfl'and public 1IIfidHJ.:...

stat{'l' that "\ t Ihe dC;--l red dL~v('lnpmCl\l of high C:1P3CIty

hnllldhand I\Ptwork..:; ,1I1el broadb<tnd !'i('r\"i('(',s will

n.'quire ('xll'n:,iw' {;l1l1.lhoiati(1n amollg parties.:: l(ll'~tl

(·o1l1mullitic:-:. I'c~ioll:-:. :-:tatc ~(WCl'lllnent..., lla,til,"..,.1

l2:o\'crnmcnL the privat(~ :>cctor. i ntt"["t~t group.'S. and

~ILhL:r~" :"l:\TUi\ l:L a1. Commcllt:> in 1'(: N,ftion~,1

HrcwOband Plan N( )1, fllrd .JUIl. S. 2Ufll).;)t ;;: see also

Gary tjoruicr, CI0 :1od ['I' Director. EI P~I.';I\ Texj.l.s.

lkrnHrk.':.It thr FCC .";l:-tlf' (tlld Loc.. l Gow·rnm(·t1t

l,Vnrk;'.hnp I()I ~~ept. I, 20(19) ("Thc're nt"t'ds In I.I:';I lot

ht.:t'!l'l' l.·(ll)l'dill:;\tIPIl a<.;m........ :.111 juri:,cH(;tinllid level ... to

et:llnOmizE' amI :-hare j01nlly In the jnfta~lrtlClllrc").

available ai hu p:/IW\,,'·w.broi:lt1lJantl.t:,)\'/dn<:.~/

\\'s.-J9.~'itat(;...an(LloCHLpdr:Ray Haurn. C\lmm'r. On....goll

Pub.l·lil. ('oll\m'n. Rcrnark:- at FCC St:.. tt ~1n<1 Loca)

(;"VnlllnCI1! Work,hop Gt (SCpL J. 2I)O~) C'lW Jc havc

:% lot of in (r~I~'tul'tllrL' out- there ()wncd h~' utili tici'Ll

hoth publi( ,LIHI privatel.l tl1at ."ilting: lller~ lll~~ll.:ouill be

hcttcrutili7;:l'I'l than it i:,: today"); Lori Sherwoud, C..hle

.'\<lm'r, lIoW'IrdC11lloty. Mill'y/;llld, rk1llark~al the I'l'C

StHtr ;md Loci'll (juvt'rnl11C'nl \\'ork:-hup !:!.(l \.scpt.l.

104 Jl) f- W, ll.lvl: :In (Jp(HJrtunity to du thi:-: rig-ht and :!:)

yt'ars from nil" W{' L1lJn't w,IIH 10 ~ay Ihat Wl' ~hOldd han

done a bellcrJnl) coordinating <llllitalking 10 C':tdillther.

Fur c!f->\'I'IOplll("1I1 ,~f H IPltiUllill polit:y, tilt' FCC I":hlJuld

omw (In it:' dcca(!I of ~nn':r111Tl1.'11tcxpcril'nL'.(,~ IIlducling'

l{lc:·tl~It\TI'IlAllll''')

:~8 '<"·ef'not~,i4. ~UI'ra

30 ;')'n:' -+ 7 L'.~ l' $:; l.':Hd.

·10 .r\ Jluhli<: fI'(:ord :.'l'.lrch by l:l'C StOll!" revL',lled tb;'l[ sim'('

pa~:;a~(' 'l(the 199(. ,\('1. Iht FCC ha.,;; l ...k~n:m :Wl'f;~gt.·

of 661 da):l [() 1"('$\11\,1' S~'L"lion 2S:j L1Lspult':, lilta lw!oJ'l'

it, and fl'{lL'r;~1cJl .... tric Irourt litigalinl11Jf similar cJispuI~...,;,

11<1..0: lakt::11 .HI a\'t.:ra~e lIr:-;~o Llay~ lo (;()J1dudL:. I )isr),uL.~ ....

nth-n ('>.:tl'lld furthn thnnH;h rt·\t1ew hy ('ourt:, of <lppt:nl.

.1,:.:I,,,dl

41 ,1.,·(!e:'JATO:\l'!"I I"kplyinre.:\Bl'PN ;::;11. filed J:_Hl.

17,201 tl, Ht :~x {rl'~'llmnwIHJjn~ th:ll lilt.' FCC ';('lli1~,d{'r

tTl'alin~a Spt'<"I;llla:;k 1'111'l:('" clf riglll:H)f'-\\t;.\y t'Xpl'r!.'<

that would "r,ltalo,l! h'<h'ral. :-taH', and locall'i!!ht-nf-w<\y

pr;Jltiu.> :.nd fcc:.; In ,Ill dtOrl ttl id(~lltifvdnl! artkulatt.::

l'xi:iting: hl·lo=IIJri1ctl('t·;.; ht'illg l'l11pln.\'L'd hy fcdc:ruJ.

sto.llt.: . .lnd h'c.d <llIthorilit's /11!'(lJll'l:rcot t:o.Ilq:!nrit:;o; (If

puhht: rlght:- Of\V,l~' dlld lIlfra:'itruL'lurc,'"). :\s propo3ccJ

by N!\TfM. lilt.' t...~k rOI'LT ('fluid al~o L';(3mine and

report to th{' l.',qnltlissioll rq!HnJing tlw ,lth',uHag\'s ,md

db;(.\d\'ant~l~[l;';of altL'rI)iltl\'l' fOrln:: ofcompens:tlilJn

ffll' u."enl puhik righb llfw,lv, and othl..'r rij:!ht", 01 W'H'
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relate'd 1I,fr:l~lnl{"hJI'(" ..;ueh a~ pole!' and contluit:,.~ fd.:.I1

:19.

4::! S/'f' N/\TOt\ d ~1. fkpl)' ill re ~BP PN N:W. tiled Jnn. 27.

~Ol Il. at ::~-:19.

4;) ;\lCll'llrandum on II11Pfll\,illg Ri~hls-or-\,vl\Y

.\ 1:j11<JgL'tn(.·nt .\trll~; ....: F\~dt'ral J.:And:, 'n SPll r (; rL'~lft:r

BrlJudhund Lkplu~'l\lt.'n(}4() WKty. L~()HP. t..x£:), [){)('. (')9<1

\May:l,~(l(l4)

44 .\fcomurmululll 011 F:lcilHatlllg i\rxt'.,~ II) F('(1L'r;:t1

l'1'f1lil'I'l\' for the Sitiilf! of:'\lnhill' Scrvicc~ t'\nt<";l1IHls. :)1

\'VKr~'.C(JMJ'. Plte....:. j)nc.l'124 r..\uJ.!.IO, IO~:').

45 See l.ctll,.'l' frulll 'flluln!.;"': Cll!len. CIHIIl ..;cl for \h(' Fibn

TIl rltt'! lotllt. COIJnI:i!.lll Mclrlcnl.: H, lJol,tth, ,)l.',:rt.:ta.fy.

FCC, Gi\ Pocket :-io. /)9-~1 (Oct. 14, 2(1)\l).

46 "~phrin).( int:ludcs.'plitL·l\lt.1 n~tallati(Jn of splitin~

Pllclu..;urp, ;l1ld spllcirl¢ (If fib('r. SplitT kit i.-; f'Xdlldf'd

frllm "m:llcri:\b:" (:IJ"'l. C\lst "fcnn:.:;(rudinn injoillt.

rl,cplnYI nC'1l (1.:.<1 .... t' n:fcr...: III t.:ml~ln"'... Uflll nf ~l shlj.{lr ]-Illilc.'"

2," 1.:. ilHJuil containing:ll (j-(;ounl filler} when coordinatt?d

wIth ,t f11\i<..l Cltn~truc..:.llUn proJcct. 1\t.lt..litiunall:IJst~ rdlect

the' ,'fU11t' project innependpnt of 1'(J;ld ('l)l1.$lru<.'liut1

Lt·'lb'r fro!l1 Mnlthnv It. ,lohn"on, Legal Fellow, \!'I\TOA,

lu Millle-Hr J-l. J)nrtch, Scctl't:.tTY. FC(:. GN Uoekt'l ~l'.

119·,,1 (Sept. 17. ~1I1I9ItaUIll'hillg C"lnfHL' '1)';I.';c",,,1.

(IHH'. HHII::l-' Vx. ;r:-:!::l".KII'..\· ,\,i"..::t:.":'.\1ENT: 1·:FFICIE.!\'t"[t~-:'

i-\\·.-\Ir••\m,1I: TrlHtllll;1l Snll'I'1 t\N~~fll:i C(l\;.:·;Tt:t'(,TI()~A>lD ClI'

Lc )(..(\Tr(,~ ()\" Cll\tMl'NIC\T!IIN:- 0 INll\"lT AN'fl \:"n:;n lbls. l.

2(~O{)9;).

47 :\[nralllria lln n..'-o()t:ning ..;:trn't:-; for further

!{'!pt:umlTIunicatiOhs f;;cliitlr:" could imp('d(' brondband

deployment il1Ccrt:lin L'irtulH:-tances.

41:( 1l1';l,'T ll}-' Pt'lJI.IC \VIlI~K~, en')' .... :--IIJ CU(t\TY of S,}i'\

r-l\t\;-.'(l~l·l).Ofillt;H Ntl. I76,71 q ! R\'S()): nEr.t·I.J\THI~::; HI/{

1·:XC.W.\7(~(, \:'\111 1{r.,,''''TOHIN'J STltf':IIT~ jj': ,"';.\1\ FR\S\'!::il\) ~;,

(l\fa" 26, ~L107L ava[lrrble oj htlr:l/w\\·\\·_..:r~ov.nrgi~it(·/

I,lplo,ll1edfile:i!sl(]pw.'h:-:m/:-it:cc!1)1'\V_OrdeL.l7(1-7iJ7.

ptlr; ser.: afs;) Cit\' alltl CIIU tl ty IlfSan Francl:,c'l

lkperlment "I' r"hlic Work;. CoonJim'lingStreet

Construction. htrp:/!\\..ww..... fgl~\·.(ll'g ·.... :tt:!:-:ftlpw_pag(·

a.";jJ?id':::;~2429 (last visited .};m. 4, 20l0)

49 Ptlb. lrnprm'f'lllen[ COlllm'n, City nrBo:,tnn, Poli('Y

I{plat ing 10 (iralll:- ofL{ll'i)tH)ll for N(·'w Conduit N~~lw[}rk

for the Provision of COl11nlcrcia!'l'ckcornmunications

Sen'lee:- (Aup:. +, !9HX). as c.llwIHlrd.

so lIaruik V. Bhatl. CI n, City ofChkago. F:.clllllrks at

FCC Slate.; .u,d Lll\,;al (;\}\'t:rnrrwnb.; TLlulkI L..: Jntllh:.....;(

Pri:l('licc=, Vv'ol'kslwp (.'icpl. 1,20(9), avai/aNeul http:,,!

ww·w.bn)~ldlJand.guv/t1oc:-:/\v:c19-"..;t"~LL:{nd..Jocal.

pdf: .'ie(~ al.'m id, M 1)4 ("\1:1-' lli\VC' now st;trled knowill~

every lime a..-<lrcrll4'tl...: dug up either for l1\ltling in a

traffic:'h!ll.itl illlcn.;nll\tcd, 01 PUtllll~";"l1H' ... tITt·t light

inUTCot'tlllleCb. or m<lybt' a pri\'utc lllllity has dug up th~

':'Ln.:d. Wt Iwvo;.; an uppurtuni ly til ~\,;c.; if we l,'tluld Il'VL'r:I~L'

lh,ll digging up of the street ,,"d maybe put ('Illldnil ur if

t:omlllit is there hI put fiher thert''').

51 Gurdun C.OOk,}\Jl18l(>rdam:.... .ITu,l//! FTl'I-l Build.

BHOAJlJiA,L'lJ) P!'I(WF.IlTIF'_'i. Sept 2(10(,. at fdi,

[;2 NATC)A l'L aL CI1llllllcnts ill I'C r\HP I'r\" 117. Hlcrl \\'0\' 9.

2(1(l9,/ll'p.i1t 14.

53 ]lumllllL .);:Ul. H. . OluEx Pur/(' ,Il :~.

5-1- DU1nrml.Jan. ti, ~Olll Ex P(1rl~Al 4 (rccmT1mcndinl{

'":I mechani!'m to ~nsllrC thal all U.S. nep:\rtmenl of

Tr.lllslwrlat'ioll prnjec s art deplnyJIl{4 conduit, and that

space is t:rt'ated t'nr four ('iJble~'')

55 Dumont ,lun. H. L.oW /';x Parle"

56 L'nilcd Sl"lc~ IkparLmt:nlnfthc rnlcri(lr. t\'alional Allc1~

(If lhl.~ l'111lcd Slatc."i. hllp:,'/\\\\r\..... nd.linnuldllas.g'ov/

prill labk,'fcdl::ultl:-::.lttm! <I:\S' \'!:.;Jtcd .ran. 7, 201m.

!;7 Gt'llt:rHf S~'J,"it:(·s Ad Ini'l isl ral ion. C;.sA 11I'opel"tir'....

l)ven,iew, http://www.~:-tl.J!.(W/Portal/gsa!

cr!c..:onten\ Viewt!fl·!t:nn LcnlT}'rc-(i~fL

nVFHVIEW&enntcntJd=R~I;1(la;1 v;;ited .Jan 7, ~OIl))

sR .i\1cm(trandulll tlll F:.t{;ilit~tlngACCl;!','" ttl Fl'dl:ral

PrOllL'rty for the Siting 01' l'vtol)ih.· Services Antennas, :::1

\VI!:P.K/.Y CO\II'. 1-'1l1'5. 1)1)\.1424 (Aug. 1{l, 1~)9G).

59 See Siting .tull:l~lll1a.<;on F('{kral Properly, 4-l C.F.R. ~~

102-79.70-.lOn.

bO (;",A, (;5;1'1'" ~"n:?f)Tla! Alli('nnn Prnqrnm U.'fn" t/ic('

flrcsit}etl( .11 (}urcs IJommer Award /\ycllcy:" N!lliflnal

An{('nnll j 'nltjl'ul1J Fu~-Iers I :lncwol lUI} U/lrJ S(/ve~ '[el,\'

/)nllor\ 5,howmq (il'Vl:t'tIJlli}Il( Can IVork Heller und Cost

Less, GSA ff0S52qlr6:"l I'de,lsL'), .hn. l:i, 1999 (G-S:\.

GSAs NUUOlll1l,lnJellna Program), hltp://v...\\'\\' g.":~l.)~Jw/

l'ortal!g::-a!Cp/l:()nll'nlVjew lJn"cnnt(;J)tT~pc {;S:\....

HA~l C&....cllllcnlTd-=912;'i.

fJ' GSA (;5j,1:<; 1\/ullO/1l/{ Anr(:nna Pr0!ll'uJn_ ~J lu"se bet.:: h:'ve

l)l;l,;n confirlTlt:d rttt follow-up o;.;-nuil.s and (:(lnYcr~~I!irln."

\11th r.,~A

()2 NTIA. I MPRlI'vlNG RJ,cH'r='\-IIF-\V:\y ~1.\..\.. \ciF;\IF.;\,,1' An~tl~s

Ft-:pF.R..\r.I.....\:"\l),s: A Hn.\]l.\k\l· t'OH (,m':''1T'';R HIHMJ,I\\.\'!,

l)r:I'I.IIV\U:\1':) !-;t{. (J\'ui/abll' 01 http://www.ntia.dol'.

~tl\'/replH'lsfrCt1n lw/fnl\yTUPllrt (di~cu-,si Il~ <lppl it:~~hle

sl..,tutes HUrl agcllcy pr()l·('durl"~). For example. t.he
Fcdcr<lf l~UJld 1)(lli(j)' Management 1\.(;[ of 1970, which

i'lpplin t"(, the DCJ1~,rtm('lHoi Jnl.erior Hmc:.,au ()fLu1'1d

Mall;\gem(>'nt ~f1d NalitlllHI Fore~tSer\'ice.rt.'qui rC':-; that

"fa~r market \'altle, w: (]c;tt'rmincd by the Sccret~lry.'''4~~

U.S.C. ~ 17G4(g). rIl auditillll, OMB Circular .-1-2" (rv,d),

~ 6(aH:l)(h) requires lh;d agt::llcies a"se~s "u.ser chal'ges

ba.'irt! nIl mar}\('I. prjcc~," illthtlUgh cX(jcptioa~ (<In be

gran led.
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EXHIBITB



Boxing



Bracketing

(a/k/a Extension Arm)




